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Government of West Bengal
Labour Department, I. R. Branch
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ORDER

WHEREAS an industrial dispute existed between The
Durgapur Institute of Advance Technology and Management,
Rajbandh, P.0. — Durgapur-12, Dist. — Paschim Bardhaman and Mr.
Saraj Kumar Dutta, S/o0 - Lt. Sisir Kumar Dutta, Monojpally,
Dakbunglow, Kanksa, P.0. - Panagarh Bazar, Dist. - Paschim
Bardhaman - 713148 regarding the issue, being a matter specified
in the Second schedule to the Industrial Dispute Act, 1947 (14 of
1947);

AND WHEREAS the workman has filed an application
under section 10(1B) (d) of the Industrial Dispute Act, 1947
(140f 1947) to the Ninth Industrial Tribunal specified for this
purpose under this Deptt.’'s Notification No. 1085-IR/12L-9/95
dated 25.07.1997.

AND WHEREAS, the Ninth Industrial Tribunal heard the
parties under section 10(1B) (d) of the I.D. Act, 1947 (l4of
1947) and framed the following issue dismissal of the workman as
the “issue” of the dispute.

AND WHEREAS the Ninth Industrial Tribunal has submitted
to the State Government its Award dated 30/11/2023 in case no.
X-06/2017 under section 10(1B) (d) of the I.D. Act, 1947 (14of
1947) on the said Industrial Dispute vide memo no. 202- I.T.
dated 07/12/2023.

Now, THEREFORE, in pursuance of the provisions of
Section 17 of the Industrial Dispute Act, 1947 (l4of 1947), the
Governor is pleased hereby to publish the said Award as shown in
the Annexure hereto.

ANNEXURE
(Attached herewith)

By order of the Governor,

Sd

Assistant Secretary
to the Government of West Bengal
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No. Labr/. - 1/(5)/(LC-IR) Date :.../2023
Copy with a copy of the Award forwarded for information and
necessary action to:-

1. The Durgapur Institute of Advance Technology and Management,
Rajbandh, P.0. — Durgapur-12, Dist. — Paschim Bardhaman.

2. Mr. Saraj Kumar Dutta, S/o — Lt. Sisir Kumar Dutta, Monojpally,
Dakbunglow, Kanksa, P.0. - Panagarh Bazar, Dist. - Paschim
Bardhaman - 713148.

3. The Asstt. Labour Commissioner, W.B. In-Charge, Labour
Gazette.

4. The 0.S.D. & E.0. Labour Commissioner, W.B., New Secretariat
Building, (11" Floor), 1, Kiran Sankar Roy Road, Kolkata —
700001.

\B. The Deputy Secretary, IT Cell, Labour Department, with the
request to cast the Award in the Department’s website,

Assistanf/;;;retary

110§ &1
No. Labrx,” . . .2/(2)/(LC-IR) Date ... /2023

Copy forwarded. for information to: -

1. The Judge, Ninth Industrial Tribunal West Bengal, Durgapur,
Administrative Building, City Centre, Pin — 713216 with respect
to his Memo No. 202- I.T. dated 07/12/2023.

2. The Joint Labour Commissioner (Statistics), West Bengal, 6,

Church Lane, Kolkata — 700001,

Assistant Secretary
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SARAT (TMAR DUTTA, S/O - LT. SISIR KUMAR DUTTA RESIDING AT
MONOJPALLY, DAKBUNGLOW, KANKSA, P.O - PANAGARH BAZAR,
DIST.-PASCHIM BARDHAMAN — 713148

AND

DIRECTOR / MANAGER OF DURGAPUR INSTITUTE OF
ADVANCE TECHNOLOGY AND MANAGEMENT HA VING
REGISTERED OFFICE AT RAJBANDH, P.0O- DURGAPUR - 12, DIST.-
PASCHIM BARDHAMAN.

Case No. X-06/2017 U/s 10(1B)(d) of Industrial Disputes Act,1947.

BEFORE THE JUDGE, NINTH INDUSTRIAL TRIBUNAL, DURGAPUR.

PRESENT

SRI SUJIT KUMAR MEHROTRA,

JUDGE, 9" INDUSTRIAL TRIBUNAL

DURGAPUR.

APPEARANCE

Ld. lawyer for the applicant/workman :- Mr. Chandan Banerjee
& Mr. Swapan Kumar Dutta

142

Ld. lawyer for the O.P/Employer  :- Mr. Chirodip Roy.

Date of Award --- 30.11.2023

The above named workman/applicant raises an Industrial Dispute
henveen him and his employer i.e O:.P. by filing a petition U/S 1 0(1B)(d) of the
Industrial Disputes Act, 1947 ( in short 1.D. Act,) together with Form-S issued
under the Industrial Disputes Rules 1938issued by the Assistant Labour

Commissioner, Bankura.

—
|

or applicant/workman pleading, to the instant germane, may

be noted as fol crvs:

was appointed by the employer on 11 .03.2011 and he used to
disch. “ge his unblemished service towards employer from the date of

wg 111 the date of his illegal termination.

Q
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3)

4)

5)

') That on 31.12.2015at around 5.05 p.m. the General Manager

(Administration) issued his transfer order and asked him to sign and
receive a copy without allowing him to go through the contents of the
letter but he did not receive the same.

That ultimately on 01.11.2016 he received the copy of the transfer
order and there after submitted a request letter praying for
revocation of the transfer order issued on 31.12.2015 but the
G.M.(4dmn.) asked him. to sign on a blank paper and when he
refusec to comply with the same the G.M t threatens him for
termination from the service.

That on 18.01.2016 he joined in his new place of posting under the
Project Manager of Gouri Devi Institute of Medical Sciences and
Hospital but the Project '}‘\?Ianager did not specify his nature of job.
He repeatedly requested the superior officer to mention his duty in
writing but instead of doing the same he was subjected to harassment
by the Project Manager in connivance with the G.,.M (Admn.) buf he
swallowed such harassment of his superior officer.

That on 13.07.2016 when he applied for salary to the G.M (Admn.)
he forced him to sign on blank paper and illegally issued termination
letter cnd thereby terminated his service.

6) That his service was terminated illegally without following the
rules and regulations aln‘d by-laws and also without following the
principles of natural justice and accordingly, he made several
representations before the management of the O.P/employer but the
same vielded no result so he raised an industrial dispute before the
Conciliation Authority of Govt. of West Bengal. As conciliation
proceedings did not yield any result he after obtaining the certificate
of pendency under the Rules of 1958 filed the instant case Us

10(1B)(d) of the LD. Act and prays for an award of reinstatement

alongwith the back wages / salary.
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same the O.P/employer contested the impugned case by filing

writing as well as-by adducing evidence. O.P/employer in its

‘es all the allegation of the applicant/workman and stated that

petition is not maintainable under the 1.D. Act before this

2 applicant was appointed as Executive(HR) and he does not
e definition of workman as provided U/S 2(s) of the 1.D. Act

ismissal of the same.

s that after filing of the WS and list of documents by both the
s of Industrial Disputes Rules 1958 this Tribunal framed the

b

2r there exists relationship of workman and employer between

‘ties?

T the termination of the concerned workman and/or in

ance with the provisions of 1L.D. Act, 19477

nce from the side of the Applicant/Workman

To estal
as P.W.-1 and
produced the ;-

1) Appc
2) Conj:
3) Tran
4) Lette
5) Dow

sickr:
6} Rece

of we
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8) Serv:

sh his pleading case the applicant/workman examined himself

te did not examine any other witness from his side, but he

lowing documentary evidences:-

itment letter dated 27.03.2011 — Exbt. 1,

mation letter dated 25.05.2012—Exbt.2,

er order dated 01.01.2016--- Exbt. 3,

of revocation of transfer order dated 01.01.2016 --- Exbt.4,

vaded copy of e-mail dated 02.01.2016 regarding his
s—Exbt.J,

copy of letter dated 13.07.2016 regarding payment of salary
‘man for the mmz:iz‘quzme, 2016 — Exbt.6,

ration letter dated 14.07.2016 ---Exbt.7.

- Rules of the O.P Employer --- Exbt.8,



of 4(four) ‘‘complaint letters dated 22.07.2016,
22.0¢ °016,07.09.2016 and 15.02.2017 addressed to the DLC,
Durg  our —Exbt.9(series),

10) Cop: 5f Memo. no. 139/1 dated 20.02.2017 of ALC. Durgapur
addr - ed to the G.M of O.P/employer —Exbt.10,

11) C vy of Memo.No.212/1 dated 15.03.2017 of ALC. Durgapur —

12)  C y of the letter dated 22.08.2017 of ALC, Durgapur and Form-
S—=E.-t12and 13,

L

14) Cop of the F-P-4 dated 28.07.2017---Exbt. 14,

15) Co-  of the letter dated 16.07.2016 addressed to the G.M of
O.P./en  oyer ---Exbt. 135,

7 &

16) Sea 1 envelope addressed to the G.M of O.P. employer ---Exbr. 15

1

-

17) Dc 1loaded copy of e-mails dated 12.02.2016 and30.06.20!

U
I

Evidence from the side of O.P./Employver

The O..- employer examined its Deputy G.M (Commercial) namely. Mr

Lalan Kumar ~ah asO.P.W-1 and the following documentary evidences hav

(4]

also been pro- ced from its side.-

1) Aut!- -isation letter of O.P.W-] —Exbt. 4,
2) Con uterised Generated pav slips for the month of April. Moy &

Jun: 2016 ---Exbt.B(series),

3) Off order regarding relocation of Project dated 30.12.20i3---
Exbr C, |

4) Apr' ant’s letter dated 01.01.2016 for revocation of Ais rransrer
ord: ---Exbt.D,

5) Cor of the show-cause notice dated 01.01.2016—Exbt.E.

£ Cor of letter dated 21.06.2017 sent to the ALC, Durgapur---Exor.F

", Cor of termination lernter dared 14.07.2016-—-Exbt.G.
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the post of Executive (HR) but from the nature of the job, as

1, and actual job performed by the applicant clearly proves

[job was actually elerical in nature and it cannot be said that

.ites the work of any supervisory or managerial in nature.

) contended by the Id. lawyer that from the oral evidence f the
an and the documénrary evidence it is clearly evident that the
‘man was subjected to different sorts of harassment by the
“the O.P/employe'r“and as he did not co:ﬁply with the illegal
.M (Admn.) he was illegally transferred on 01.01.2016 and

- service was also Yerminated without following By-laws of the

s well as withour following the settled principles of natural

1

‘date his such argument the ld lawyer took me through the
appointment letter as well as transfer order and further
Ithough the applicant/workman was appointed in the post of

ut he was transferred to the comstruction site having no
5

1 his educational qualification on the basis of which he was

> O.P/employer.

~ also argued that before issuance of the termination letter no

-e was ever issued, no articles of charges were framed and no

wquiry was held by the O.P/employer, so the same clearly

termination order was issued illegally without following the

ural justice and accordingly, the same is liable to be set aside

1t / workman be reinstated in his service with full back wages

"R

7+ of his such argument Id. lawyer for the applicant/workman

lowing case-laws of the Hon’ble Supreme Court as well as

n'ble High Cors:-
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: wonohar Lohia General Hospital and Ors. Vs. Munna Prasad
.. and another, Civil Appeal No. 5810 of 2018,

' oha Khansangji Jiideja Vs. Kutch District Panchayet , Civil
2/ No.6890 of 2022,

“-2p S/0- Raj Kumar Jain Vs. Manganese Ore(India)Ltd. and
, il Appeal No.7607 of 2021,

‘erma Vs. Mahesh Chandra and another, 1983 SCC (4) 214,
Gani Vs. the G.M , 1988(1) Kar LJ 58,

‘eghvendra Vs. Bharat Airtel Ltd., 2020 LLR 527 as decided
Hon’ble Karnataka High Court,

ate of Rajasthan and Ors. Vs. Sri Lala Ram Nama , 2020

'35 as decided by the Hon’ble Rajasthan High Court,

sarrison Engineer (Central) Vs. M.J. Prasad and ors. Delhi

Zourt.

a, it was argued from the side of the O.P/employer that the

< not maintainable under the provisions of the 1.D. Act as the

ot a “workman” in terms of Sec.2(s) of the Act, 1923 as he was

the supervisory post of Executive(HR) and he was also

e duties which are supervisory and managerial in nature. It

‘nded by the Id. lawyer in his oral and written argument that the

ot.2 clearly prove that the applicant was appointed and working

sxecutive.

the instant issuevspeaks about existence of relationship of

mployer between the parties but to consider the maintainability

ase under the provisions of Act, 1947 it is very much essential to

2 whether the above named applicant comes within the purview

under the provisions of Act,1947.

> already mentioned herein above that the O.P./employer in its
hile making oral and written argument assailed the applicant’s

workman under the provisions of the Act, 1923 mainly on the
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it since the date of his appointment till the date of his
the service, so to consider the merit of such pleading case of

o1 we are to firstly deal with the relevant provisions of law as

snouncement of various judgements by the Hon'ble Supreme

Honble High Courts.

“workman” has been defined in sec. 2(s) of the Act, 1947 in

nner .-
“the I.D.Act,. 1947 provides as under :-

""" means any person (including an apprentice) employed in

do any manual, unskilled, skilled, technical, operational,

“ervisory work for hire or reward, whether the terms of

express or implied, and for the purposes of any proceeding

this
) an industrial dispute, includes any such person who has been
arged or retrenched in connection with, or as a consequence of
whose dismissal. discharge or retrenchment has led to that

' not include any such person —

who is subject to the Air Force-Act, 1950 (45 of 1950) or the
Army Act, 1950 (46 of 1950) or the Navy Act, 1957 (62 of
1957) or

who is employed in the police service or as an officer or

other workman of a prison; or

) who is employed mainly in a managerial or administrative

capacity; or

who, being employed in a supervisory capacity, draws
wages exceeditig [ten thousand rupees|per mensem or
exercises, either by the nature of the duties attached to the
office or by reason of the powers vested in him, functions

mainly of a managerial nature.]



On bar - perusal of the above provisions it is clear that a person is not
included in 1/ = definition of a workman if he comes under any of the category
as mentionea ~ Clause (i) to Clause (iv) of the above provisions of law. That
apart, from C use (iv) of sec.2(s) of the Act, 1947 it is apparent that framers of
the legislatur-. have put ,(,) in between the word “supervisory” capacity and
draws wages -xceeding ten thousand rupees. During the course of argument
.the Id. lawye  for the O.P./employer submitted that the person does not come

/ within the pu-iew of workman if he comes under either of the category i.e his
being emplo=d in a supervisory capacity or draws wages exceeding ten
thousand ruyp-2s per mensem as the comma indicates that the sentefice should

be read in di:  inctive manner.

RT

Althow~: no argument has been made from the side of applicant on that
aspect but it Zoes not mean that the tribunal should accept the argument of the
other side as sacrosanct and has no power to discuss merit of such argument in

the light of sc1*led proposition of law.

In my -onsidered view, to consider the merit of the argument of the
O.P./employ= we are to read the entire clause as a whole to give effective
meaning of 1z same with the o.bject of the Act, 1947 as it is the golden rule of
interpretaticr. of a statue that the"yfords of a statue prima facie be given their
ordinary meciing. It is yet another rule of construction that when the words of
the statue ar= clear, plain and an unambiguous, the courts are bound to give
effect that r2aning in respect of the circumstances. Besides that, the
conventiona! vay of interpreting a statue is 1o seek the intention of its maker
and apply 121 on the facts of the case at hand. An interpretation of the

statutory pro sions which defeats the intend and the purpose for which the

statue was i - cted should be avoided.
The Fl-: 'ble Supreme Court in the case of Kerala Fislerman Welfare
Fund Boar/ = 's. Fenci Food, Civil Appeal No.3058 of 1995 obszived that it is
the sertled - oposition thar progressive and beneficial legislation must be
@J_‘l\)q‘géq;a\a\’“?‘\
sTRA
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ble High Court in the case of Badsha Mia Vs. Rajjab Ali, AIR

“so observed that he primary object of interpreting a statue is

er intention of legislature.

ble Apex Court in the case of S.K. Verma Vs. Mahesh
tnother (Supra)‘ While interpreting the ambit of the word
er the Act, 1947 had the occasion to deal with the object of the
orved that “It is a trite to say that the Industrial Dispute Act is
riated to bring about peace and harmony between labour and
all industry and fqr that purpose, it makes provision for the
1 settlement of industrial dispute. It is , therefore, necessary to
nition of “industry”, “workman”, “industrial dispute” etc. so
down. but to advance the object of the Act. Disputes between
tbours and management are not to be excluded from the

Act by giving narrow and restricted meanings to expressions

“arliament could never be credited with the intention of keeping

-w of the legislation small bands of workmans who, though not

al side of the establishment, are yet to be denied the ordinary

zs of labour for no apparent reason at all ............ »

of contention of the said case was that whether a Development

. workman under the provisions of sec.2(s) of the Act, 1947 or

| case the employer / establishment took the plea that as the

ippointed and working as Development Officer LIC , so he
in terms of sec.2(s) 1947. But, the Hon 'ble Apex Court taking
n of the object of the Act, 1947 as well as number of other

it observed that it is the nature of duties which should be the

cror-in consideriizg whether an workman is a workman or not

e

enclature of his post.
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‘ble Supreme Court in the case of Arkal Govind Raj Rao Vs.
:dia Lt d, Bombay,- AIR 1985 SC 985 also discussed the term
der the Act 1947 and in para 6 observed that “where an
multifarious duties and question is raises whether he is a
'meone other than a workman”. The court must find out what
ry and basic durlies of the person concerned and if he is
ed to do some other work, must not necessarily be in tuned
duties then additional duties cannot change the character and
person concerned. In other words, dominant purpose of
ust be first takeh into consideration and the gloss of some

‘25 must be rejected while determining the status and character

- observed in para 16 of the said judgement hat “The rest that
5y in such a case is what was the primary, basic or dominant
'es for which the person whose status is under enguiry was
ow extra.duties is hardly be relevant to determine his status. The
nagerial or supervisory have to be understood in their proper
.d their mere use should not be detract from the truth”. It also
different in salary is hardly déc:‘sire, nor the designation of a

cisive. Focus is to be on the nature of duties performed.

'ble Gujarat High Court and i the case of Natvarlal U Modi
yad District Co-op. Milk Producers Union Lid., 2005 LAB, IC
“casion to interpret the word ‘workman”' as provided in sec.2(s)
7 and reiterated the view of the Hon 'ble Apex Court by observing
ignation is not decisive Fut it is the nature of the duty which is

is a workman

! relevant for determination whether a person
; ‘

under the Ac: 1947 or not.

In this regard, we may also refer the case of Vishakantaiah T.N V5.
managemer:' of Mysore Petroch emical Ltd., Raichur and another reported in
2005 LAB I 581 wherein the Hon'ble Karngta High Court took all the above

'ble Supreme Court’s decisions and other decisions of the other
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ur forces and exclude managerial forces. The designation of a
of much importarnée and what important is the nature of duties
d by him. The determinative factor is the main duty of the
tman and not some other work incidentally done. In other
in substance the work which the workman does or what is

is employed to do., |

"ble Karnataka High Court laid down the following guiding
followed when the status of a workman is disputed under the

touching jurisdictional issue of the tribunal. The same are as
(T

ourt shall adopt a pragmatic and not pedantic approach.
the court has to see is, what is the primary or substantial duty

the person is performing. Is the said work maintainable,

[istrative or supervisory in nature?

's the remuneration paid for?
to consider which side of the line they fall labour or
sement, then to consider whether there are any good reason for
g them over one side to other.
riving at the conclusion, the nomenclature attached to the
‘ation should not blur the mind of the court.
rly, some additional or incidental duties attached to the main
should not be given undue weightage.
mtial, duties performed by the person should be referred by the
of the order of appointment, terms of contract if entered into,

‘idence and such other materials the court deem fit to rely on.

‘ove discussed dictum of law ,as pronounced by the Hon'ble

nd various Hon'ble High Courts it can be culled out therefrom
he status of a workman of an industry it is not the nomenclature

which he was appointed and was working as well as his

it it is the nature of the duties being performed by him which
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‘inistration of all cantract labour.

ducting various welfare activities.

- imunity initiatives programme — organizing and participation.

wlar updating of communication challenge.

sare and submit all relevant HR letters/documents/certificates

uirements of workman’s in consultation with the General

stration).

2 the applicant/workman in his evidence —in-chief although

bout the nature of duties which he used to perform after his

irtue of Exbt.1 but-interestingly the same has been established
in his cross-examination wherein he clearly stated that “My
to type different documents, distributed the same amongst the
1ents, maintaining the accounts of attendance of all the
mitting monthly statement with the accounts department”.

oyer did not produce any documentary evidence in support of
2 that the actual nature of duties being performed by the
m Is supervisory or managerial in nature for the reason best
apart, its witness i.e O.P.W-1, who is none other than the Sr

in the rank Deptty General Manager (Commercialj, in his
-chief nowhere denies such evidence in cross-examination of
wore, he in his entire evidence in chief nowhere specifically
nature of duties entrusted to and being performed by the
n during the course of his employment under its establishment,

sidered view. O.P/employer as well as its witness i.e O.P.W-,1

't person to prove that the applicant/workman was not only

ost of Executive (HR) in its establishment but he was actually
in the nature of supervisory or managerial in nature which
in the side of the' management of the industry and not in the
he industry.

wunal is to decide the industrial dispute between the employer
2r the provisions of the Act, 1947, so law does not require any

‘ove its pleading vgse beyond the degree of preponderance of
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whabilities. A -arty’s case succeeds if he is able to establish his pleading case

by adducing or 1+ oducing cogent and reliable evidence that his nature of duties
was no actually <upervisory or managerial in nature.

At this juncture, it is also pertinent to discuss about the nature of jobs
ad responsibili’ as mentioned b};.lfhe O.P/employer in the appointment letter
, e Exbt.1 in derc -mining the status of the applicant/workman.

It is evic -1t therefrom that the main job of the applicant/workman was to
maintain datab. e of the O.P/employer as well as other documents relating 10
the other work en’s service and none of the same speaks about any power
entrusted to the pplicant/workman for taking administrative decision regarding
workers of th. O.P/industry. None of the mentioned nature of jobs and
responsibilities peaks about any duty or function of any supervisory or
managerial of 1y industry. On '{he contrary, the mentioned nature of jobs
established tha same are in fact clerical in nature in the disguise of supervisory
or manageria. 11 narure. One of the nature of jobs although speaks about the
administration ©f all coniract labour but the said nature can be said incidenrally
nature of dutic alongwith other 10(ren) specified nature of jobs performed by
the applicant/ . orkman in course of his employment under the O.P/employer.

O.P/ei sloyer in its WS simply denies the status of the
applicant/wori man as that of a workman touching the jurisdictional issue of the
tribunal but it niserably failed to prove the same, which is liable to prove as per
Sec. 101 of the Indian Evidence Act, 1872.

In abs nce of any evidence, not 1o speak of cogent and relitble, from the
side of the C P/employer to prove that tie petitioner workman was actually
performing 1/ duties of supervisor i1 naiure this tribunal has no reason to
accept the Zxbt.] as Dbiblical iuth in  determining  Siatus of the
applicant/wci man while considéring the jurisdictional issue under the
Act, 1947.

From my above discussion it is clear that the evidence from the side of
the applicar’ workman that e was not performing any work of supervisory or
managerial .~ narure i the O:Plestablishment is much more convin€ing and

reliable tha: the mere denial i# the form of pleading case by the'O.Plemployer

R :
aj\)/oe\ixﬂ ' 7
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especially Wher: he O.P/employer miserably failed to produce any docunﬁenrary
evidence to pro - that the applicant/workman was actually perj‘brmz’ng the duty
of supervisory o managerial in nature.

Applyir: the aforesaid edicts to the case at hand as well as the dictum
of the Hon’ble . sex Court as well as various Hon’ble High Courts, I am of the
view that the coplicant/workman is a workman in terms of sec.2(s) of the

Act, 1947. Conse uently, he has been able to prove the Issue no. in his favour.

Issue No.2 ;.

The inst. it issue relates to the alleged illegal manner of termination of

service of the ¢ plicant/workman.

As per ;. zading case of the applicant /workman that on 31.12.2015 at
around 5.05 p. 1 his transfer order was issued and he received the said order
on 01.01.201¢ - nd requested the G.M. (Admn.) for revocation of the same but
the same yielc:d no result. It has further been averred by him that he was
asked by the _ V. (Admn.) to Sigﬁ on a blank paper but as he refused to sign
he was threat: © by saying that his service would have terminated. And finding
no other alter: -tive he joined in his new assignment on 08.01.2016 under the
Project Manc ¢ of Gouri Devi Institute of Medical Sciences and Hospital.
That on 13.07. 716 when the employer did not pay his salary he applied for the
same to the G 1 (Addmn.) but the G.M.(Admn.) forced him to sign on blank -
papers and il. zally issue a termination letter. He further averred that the
management ¢’ the O.P/establishment illegally terminated his service without
following the rinciples of natural justice and accordingly, prays for his

reinstatement © 'th full back wages.

On the . her hand, the O.P/emplover in its WS specifically averred that

the applicant . rkman never discharged his duty with diligent and care. Its
WS is absolu: v silent about thg. marner and/or procedure followed by it
before issuanc of the termination letter i.e. Exbt.7 of this case. Not only that, it
has nowhere —ated that before issuance of the termination letter of the
applicantwor: ~an its management issued show-cause notice, framed article
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5. #. 1 domestic enquiry and gave opportunity of being heard to the
applicant/woriman. In other words. it is the undisputed facts of this case the
O.P/empl- yer did not follow the above mentioned principles of natural justice

before tv *n'nuiing service of the applicant/workman.

By its witness i.e O.P.W-1 in para no.13 of the evidence-in-chief build
up G cori, leic new case from thdt of the pleading case of the O.P/employer by
stating =~ at ' e petitioner was handed over of show-cause notice vide letter
dated ¢ 1. 116 for violation of the office order solely and exclusively on the
groun {’ta;-‘ ‘e petitioner has dared to cross fviolated the mandates of the

appoi  neni ziter dated 27.03.2011.

f for the sake of argument his such part of evidence-in-chief is also
tak into consideration then 100, the same would not amount 10 sufficient
¢ Jliance of requirement of law 1o be followed by an employer before
i ance of ‘ermination letter o, its workman asO.P.W-1 in his entire evidence

oath nov here stated what steps were taken after issuance of the alleged

how-cause rofice.

In other words, his evidence is absolutely silent about steps taken by the
O.P. for conpliance of the principles of natural justice in all the stages before
terminating he service of the applicant/workman. On the contrary, O.P.W.1 in
his cross-emination unequivocally staiad that “There is no official record
that beforc terminating the service of avplicant/workman any show-cause
notice was ::sued to him by our Co. or that any opporiunity of b_éing heard is
provided tc him”. His such admission itself proves that the O.P/employer did
not follow ' e mandate of law, das required to be escentially followed in case of
terminating of service of a workman, as well as vot following the principles of

natural jus: ce before terminaiing the service of the applicant/workman.

D g the course of argument the ld. lawyer for the O.P/employer took
me throug - the materials regarding transfer order of the applicant/workman as
well as s non-compliance by the applicant workman resulting o

terminatic ~ of his service. But. considering the jact that if the same be
. p ‘
Me‘@@“
Y U
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oven fact, then too,. the obligation is upon the O.P/employer to

constitutes misconduct of service by holding domestic enquiry
s of law.

itedly no domestic enquiry was held, so such argument does not

ther discussion. ...

provisions of the Act, 1947 a workman’s service can be
in accordance with the service rules of an industry in which he
nd those service rules certainly must be inconsonance and/or

orinciple of natural justice and not otherwise.

of any service rules the same is to be governed as per
¢ Industrial Employment (standing orders) Act, 1946. However,

e mandatory requirement of law is that before issuance of

_er the emplover myst comply with the requirement of principles

‘e of informing the workman about the allegation against him
. g g

lanation on those allegations and after due consideration of the

order either accéﬁting or rejecting the reason assigned by the
se passed. If the show-cause of a workman is not accepted then
o be followed by the employer is to conduct impartial domestic

domestic enquiry ended in findings against the workman as
articles of charge framed against him, then the appointing
'd issue 2™ show-cause to the workman specifying therein
Ity to be imposed by him against him. After received of reply of

considered in the light of

-roven charges as well as other factors which would justify the

he pem’u’i}. in terms of the service rules. But, the evidence in

on of the O.P. H-/ clearly proves that no such procedure was

“he OPempIO}e; before termination service of the

an by virtue of Exbt.7.

ntrary, it is evident from the letter of termination i.e Exbt.7 that

e applicant / workmnan was terminated as per clause 6 of the
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rer i.e Exbt. 1 simply in lieu of one month salary is being paid to
orkman.

hich is the service rules of the O.P/establishment in clause 2
ed that the samz ¢comes into force on and from 01.G1.2012 and
1l employees employed in all units of RAHUL FOUNDATION
Tifferent places in the country. Since admittedly the applicant
ee/workman of a unit of Rahul Foundation, so those service
s service his conditions are also applicable. Rule 10 defines

titute mzsconduct Rule 11 provides about penalties i.e minor

ajor penalty. Removal discharge and dismissal from service

heading of major penalties.

provides about the procedure for imposing major penalties.
wides that “"No order imposing any of the major; penalties

wse (f) to (j) of Rule 10 shall be made except af’er an enquiry is

.ance with this rule. No one shall be punished without giving

being heard”. Sub-rule 2-3 empowers the dl’Scipfinary authority

- - L - - - y . .
quiry itself for any imputation of miscorduct or misbehaviour

oman either by itself or by any appointing pubic servant and the

‘2 adopted in holding such enquiry.

use 6 of the appointment letter i.e Exbt.] is not only in

of the said service rules of the O.P/establishment but it also

s¢2.25-F of the Act 1924 which speaks about retrenchment of a

completed service mere than 240 days in a year in the

o1, no materials is placed before this tribunal from the side of
ver to prové that prior to issuance of termination letter i.e Exbt-7

‘otice in writing indicating the reasons for retrenchment, which

2(o00) of the Act 1947, has been
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inating the service of the applicant/workman.

«cture, it must be mentioned herein that it is not the case of the
it the applicant/workman was not in continuous service from
‘pointment i.e 27. 0.? 2011 till the date of his termination which
n 14.07.2016 by virtue of Exbt.7, so question of not attracting

vec.25F does not arise at all..

“above discussed provisions of law as well as evidence of the
have any sort of_{z;esitation to come to the findings that the
2 service of the applicant/workman by virtue of Exbt.7 is not
> of law. Consequently, it cannot be said that the service of the
m has been legally terminated vide Exbt.7 by his employer.
Exbt.7 has got wo value in the eye of law. Therefore, the
an has been able ‘to prove that his service was terminated

iployer by virtue of Exbt.7.

uestion arises whether the applicant/workman is entitled to
his reinstatement, in the service with back wages and all other

-d for, in his pleaditig or not.

he matter of reinstatement in the service is concerned, once
> to the findings that the service has not been terminated in

the provisions of the Act,1947, so automatically the applicant

ritled to get an order of its reinstatement in the service under

he onlv part which has to be considered by this
ding his other praver i.e his entitlement of gerting all back
- conseguential benefits which he could have got had his

legally terminated by his employer.

course of argument it was argued from the side of the
7 that he was illegally terminated from his service ,so he is
- relief of not only reinstatement in his service but he is also

the back wages gnd all other benefits. To substantiate his
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he Id. lawyer relied upon hexcase of The State of Rajasthan

- Lala Ram Nama (Supra) of Hon’ble Rajasthan High Court
' M/S Garrison Engineer(Central) Vs. M.J. Prasad and Ors.,

19/2020 as decided by the Hon'ble Delhi High Court.

her hand, the ld. lawyer for the O.P/employer simply refuted
'y submitting that as the applicant is not a workman under the

1947, so question of his getting the relief, as prayed for, does

sticulously gone through the case laws as relied upon by the
an and found that those are distinguishable on the factual

acts of the case in hand.

 the Hon'’ble Supreme Court in the case of Deepali Gundu
“ranti Junior Adhyapak and Ors. (2013) 1 05 SCC 324
sservation of consequential benefits and ceniinuity of service

of J.K. Synthetics Ltd. V. K.P. Agarva! and Anr.(2007) 2

(4N}

sreafter it in the case of Om Pal Singh Vs. Disciplinary
Irs. (2020) 3 SCC 103 held that tiough reinstatement mdy be
ges or continuity of service or consequential benefits do not

sssary consequence of signature.

. above observation of the Hon'5le Apex Court it is crystal clear
termination of service is held to be unjustified or illegal

benefits and continuis’ of service and grant of back wages
a:

7 to be a natural coiisequence of reinstatement. The Hon'ble

urt in the case Q;"M/S Garrison EnginqerfC entral)(Supra) also

ideration of ¢l the above discussed Hon 'ble Supreme Court’s

finally observed that consequential benefirs and continuity of
be automaticallv'allowed in a case where termination of service

llegal.

. words, the nature of benefits o be awarded to a workman

reinstatement ‘in the service depends upon facts and

.y
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non-observai

e

| a particiilar case and there cannot be any strait jacket

> consequential benefits in such cases.

e, to consider the entitlement of back wages and other
o7 take into considé;*ation recently decided case of the Hon'ble
-1se of Allahabad Bank and Ors. s. Avtar Bhusan Bhartiya,
>otition(Civil) 32554 of 2018}observed that ‘An employee or
service are termgﬁr‘z__ared and who is desirous of getting back
. to either plead-or at least make a statement before the
wority or the Court of the first instance that he/she was not
od or was employed on 1esser WAZES........cooourummsmsmseceses:
-2 there is an obligation on the part of the employee to plead
nfully employed. It is only then the burden would shift upon

ke an assertion and establish the same

hack to the fact of the case in hand it must be mentioned
oplicant/workman nowhere pleaded or make any statement on
Court that he was not gainfully employed or employed on
-+ the termination of his service by the O.P/employer. He in his
as in his examination-in-chief on affidavit simply prayed for
soment in. service and back wages. So, in absence of any
't issue by the applicant/workman the question of shifting
. O.P/employer t0 make an assertion and establish the same

all.

the Hon'ble Supreme Court in the case of K.V.Anil Mirtha
.. Sree Sankarcharya University of Sanskrit and Another
0.9068 of 2014 tlearly observed that consequential effect of
f the provisions of Sec.25-F of the Act, 1947 may lead to grant
catement with full back wages and continuity of service in
renched workman, the same would not mean that the relief
d automatically‘é;;d the workman is entitled for appropriate
servance of the mandatory requirement of Section 23-F of the

facts and circumsiances of each cases. Thus, while granting
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relief 'the Triiunal has to take into consideration the entire facts and

circumstances of the case in hand.

At this uncture, it is pertinent to discuss herein that Section 1 1A of the
Act, 1947 alsc empowers this tribunal to set aside the order of dismissal or
discharge, if i is satisfied, and direct the reinstatement of the workman on such
terms and coitions as it thinks fit or to give such relief to the workman
including the ~ward of any lesser punishment in lieu of discharge or dismissal

as the circums ances against him require.

After 1c/ing into consideration of the above observation of the Hon ' ble
Apex Court o well other Hon’ble High Courts and the other macerials, as
discussed her-in above, I am of the view that the same Jjustifies the
reinstatemen: of the applz'cam;fift_-"g_rkman in service in the post beld by him at
the time of hi: ~ermination within one month from the date of Jublication of the
award by the appropriate Govi. alongwith @25% of the hack wages on and

from the date - termination #ill the date of his actual reinsidtement in service.

Thus, 1/ instant issue is disposed of in favour of the applicant/workman
accordingly.
In the r=sult, the instant case succeeds ©1 contest. 3
Hence, ' is
Orde ed

that ti- applicant/workman s pefition U/S 10(1Bj(d) of the Industriel
Disputes Act. »47 and Jor the ins #ni ease is hereby allowed on contest against
his employe: ie The Durgapu. Institute of AdSance Technology and

Managemen:. Rajbandh, Durgsg . DUt » ithout cost.

The o der of — terminaion dismissal - from the service of the

poane X s 7.4 oo
applicant/wcr “man vide terminat )1 letier aaied 14.07.2016 (Exbt.7) is hered

. . .‘._,_-:‘:.- § L Ran e g i 2 :. TR .? <+ r"._;,:e
declared as ii/2gal, unjustified ai (& el G3REC and he is einstated in his S

b ()25 b sk ke such termination.
alongwith @~ 7% of back wages [7=m the date of his such termination
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The employver / Institute of Aidvance Technology Management, which is
one of the subsidiary of Rahul Foun;fation, is hereby directed to reinstate the
applicant/workman-Mr. Saraj Kumar Dutta in its service in the post in which
he was serving ar the time of his termination alongwith (@25% of back wages
within the period of one month from the date of publication of the award by the

appropriate Gov!.

Sent a copy of this award to the Addl. Chief Secretary, Labour Deptt.,

Govt. of W.B. for information and necessary action.

D/C by me.
SR !

s Qort ik g ap) e Sojikan (ekralia
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